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Is the Lex Parliamentarig Really [ gy,

The House of Commons g5 4 Legal System

DAVID H OWARTH

INTRODUCTION

Parliament’s interna decisions are not reviewable by the ordinary courts, Common lawyers
tend to equate the boundaries of the law with the boundaries of case law, and a field in
which no cases can ever arise is one that Jjes outside the law ag they understand it.

Strained only by ‘constitutiona) conventions; the standarq view of which js that they are
Vague principles rather than rules, established by bractice and tradition rather than by
nactment and enforced by social pressure and criticism rathey than by compliance with
the Emmmgw:a of a specific authoritative decision-maker.2

In previsds times, Parliament’s internal rules and Practices were said o constitute a ‘Jey
Dliamentaria’3 by lawyers both in the universities and in the professions haye long aban-
doned that phrase and haye followed Dicey in treating the rules o
liaments internal working as ‘not in reality laws at o4

I principles governing
s

i €8 Adam Tomkins, Our Republicay Constitution (Oxford, Hart _uzv_a_:.:@ 2005),

.ma. €8, P Morton, ‘Conventions of the British Constitution’ ( 1991-92) 15 Holdsworh 1R 114, See generally
A_EQSQ:. ‘Constitutiona] Conventions’ i Matt Qvotrup (ed), The British Constitution; Continuity and
Be—A m&a«?;.\w for Vernon Bogdanor (Oxford, Hart v:Z_.m_:.:@ 2013) 93-120, Tomkins (n 1) 3-4 treats

mnoo.,w« Petyt, Lex Parliamentariq; or a Treatise on the Laws and Customs of the Parliaments of England
don, 5.593 Goodwin, 1690). Petyt treats Parliament as ‘the highest Court in England’ and the King, Lords
A.MVW_SS; as fjudges’ (2), 5 reflection of the ‘High Court of Parliament’ theory, the medieva roots and sub-
Nt fate of which were mmEocm_v\ traced by CH Mcllwain, The High Court of Parliament and its Supremacy:
i ricq] Essay on the Boundaries between Legislation angd Adjudication in England (New Haven, CT, vale
ity Press, 1910). Nothing in this chapter turns on that theory,
._.<U_.n§ nstitution (London, Macmillan, 1885) 25,
!
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n view of constitutional conventions is correct in gen-
Houses of Parliament are vague

rocedures of the
d only by criticism seems wrong. Each House

many of which are precise, established by specific deci-
ed mechanisms. For example, in the Commons pro-
d or altered by resolution of the House and are
d the Clerks. Enforcement occurs not just through criticising
hrough sanctions against individuals and, more impor-

at attempts to make decisions in ways not authorised
seem more Diceyan in the Lords, where rulings
lutions rather than by its

f by means of reso
er’ is not recognised in the Lords),® but

at have real effects.
d the rules written down in

hether the Diceya
that the internal p
dition and enforce

Regardless of w
however, the idea
s established by tra
of Eo%acnm_ norms,
d through recognis
onsciously create

eral,
principle
operates a set
sions and enforce
cedural rules may be ¢
enforced by the Speaker an
those who violate the rules but t
tantly, through the institutional fact th
by the rules have no effect.” Matters might
ral issues are made by the House itsel
the whole concept of a‘point of ord
point to specific, enforceable rules th

Houses the rules aré not codified an
t the whole story. As we have seen in chapter 11, the stand-

ons fail to mention the most basic rules of procedure,
e readings. The standing orders do not describe
a process presumed already to be known and
these rules are vague ot enforceable only
completed its stages will not be sent
enacted. The situation is similar
s not codified and that the
not make it any less

on procedu
Speaker (indeed
nevertheless one can
It-is true that in both
the form of resolutions are no
ing orders of the House of Comm
for example that bills go through thre
the House’s procedures but rather regulate
accepted on all sides. But that does not mean that
by social pressure. On the contrary,a bill that has not
to the Lords or to the sovereign for assent and so will not be
to that of the common law itself. The fact that the common law i
origins of many of its most basic rules are difficult to track down does
applicable and enforceable.

A LEGAL SYSTEM

mmons, owﬂwaw

especially the Co
erated by the

e legal system OP
s of %&&o:-ﬁ»ﬁ:w&&&.

ds by reasoning about
e of decisions taken
maker. .?Q.ﬁw

e that Parliament,
ninfluenced by th
operates system
n-making procee
ical) in the sens
£ the decision-

ne can make a cas
albeit one largely u
cially the Commons,
in which decisio
anagerial of ‘polit
the advantage O
emand.

More generally, ©
its own legal system,
judges.’ Parliament, espe
on previously announced rules
those rules. These decisions are not m
solely on the basis of what seems most to
taken on the basis of what the rules appear to d

aw, Privileges: Proceedings and Usag!

5 See Malcolm Jack (ed), Erskine May’s Treatise on the L
edn (London, LexisNexis, 2011) 418, 426. i
1200 Coleridge J move

6 ibid, 72.

7 In Stockdale v Hansard (1839) 112 ER 1112,
judges were ‘ignorant’ of the ‘Law of Parliament’ and some judges have mmﬁ mﬂﬂu
judicial Jaw over parliamentary law (eg R v Chaytor (2010] UKSC 52). For
‘established by the Bill of Rights still holds. The converse
influenced by the parliamentary system. See further AUsS
and David Feldman (eds), The Cambridge Companiont to

2015).

“The Politics of
Ppublic Law AOuBE.&mo.
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e courts.® i terpreta -
that their urts.” It might also weigh pretations and judicial pra :
W conclusions can be o igh heavily with decisi pragmatism are hard]
majority and that e MQ:.::& by resolutions of %:.Emrm; in the OoBSo:M
ght discourage making decisions ”mo&m passed by simple
m:i::::ﬁm.
;:&v;um

repudiated. But
. even so, decisi
h " , decC1s10ns
the government. One thinks _.::zz%m the Speaker are far from invari
ediately of the ruling of Mr § invariably convenient for
for the govern peaker Bercow, technically

¢ "

Hm _MMH wra process of reasoning

m:o:“ a decision might include
er. But that is true in the

In any case, b
ar » Decause of the doctri
- eca e doctrine
¢ L:mm& within their legal systen
&N%Eo:m. ﬂ«:m:ﬁ:ﬂ can (and d
roves.
gw&vo: ﬂ _._m@ G%_M._mm& systems exist in the ti
o m<m$-:m rules and those rules being ct
argue i s
L vommmm ﬁw:; Parliament’s internal WM&.
s the characteristics of a _mm%_ e
system in more

oo=~mm3, A.OH Okm:dhv €. ano fH AH d
1 1 VZ.HO w,CZmu ly o art’s secon ary rules h
4 turned a Collec .:: (6] ol :
11 t1 f ~.C~mm :.;O a —mma m%mﬂ H - \
em: ’

i y y
of Uml_wduo_:m:. supremac
)

1 i T the si .
s not very different from t situation of common

hat of the Speaker in the

and w%m&m:v\ those
precise senses. They
e rules Hart claimed

e of mua_._-.aisao gn” ;

a rule of recognition, wt ich &;:: C;—_mm
8 ) 8

,, rﬂ”_mm”ramwamm what the rules
e legislati .
plex @:Hm“mm:nwmvmmw judicial roles.'2
able of being form 1le v
u of recognition is
more

he House if
k- :5% have bee ‘
n created by a resolution of the Mwmmm as Wmogacam_ riiles
se or if they have b
een

. e itsel A
The nﬁ.rm_:m:SQ i facts as adjudicator,

lated. Rules are reco
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i orita-

urse of adjudication by the mir_.mnom.

e tions and standing orders m—.mw .
» hat in the Commons the Sp .

: e disputes. One might object

be recognised as a rule in th o
House. Thus not only mm oo
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ised r t also the prac
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ON LAW
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pens in

t.In the words
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Official Report beyon< itted. Members 'y to argue at leng he
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way of argume d are usually cut short be attempted by W t
ns, and a tation can be a ber, but any attemp
of short questio of argumen - it the Chamber, 5
ruling. A more elaborate form int omoaﬂ. before raising it _5.35:\ be cut off by the Chaify
Speaker giving i Om:_ﬁ W y on the record will almost cer
tter
text of such a le
to put the

inst ‘reading
d) rule against read
ise rarely enforce ! hich it might
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In other ways, however, what hap
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therefore, is to put these decisions into some kind of order and to give, or at Jeast imply, th
reasons that led to them. That is the logic behing making the Clerk of the Houge o_wmw.xsw
mons its editor and other Clerks the editors of its chapters. The Clerk is the Speaker’s senjor

adviser for procedural issues, Indeed for some Speakers one Suspects that litt]e in the way
of independent judgment occurs between the Clerk’s advice and the announcement of the
result to the House, The Treatise is thus no ordinary textbook. It is 5 Peculiarly authorita-
tive account of the rules, written by people whose advice on the meaning of thoge rules is
almost invariably accepted.

Another difference between Parliament’s in
its relationship to statute law. The courts fre
for example to dismiss actions as an abuse o
those powers, the courts are bound to and will follow the statute, Parliament, even ﬁrozmr
it is the source of al] statutes, takes a different view, Although :OSEE.
:moisﬁm::om, .
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ternal legal system ang
quently claim to haye certa
f process,!® but if statute

the common law is
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nly possible inter-
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. In the course of controlling i

to interpret statutes in any way it chose, even in ways t
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Parliament statutes take precedence over resolutions
%vom:mnm:o_ﬁ&z.

TOO DIFFERENT TO COUNT AS A LEGAL SYSTEM?

arliament’s procedural
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decisions by judges!s
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¥ as rules by the unfettered discretion of

._ﬁ See, €g, IH Jacob, “The Inherent Jurisdiction of the Court’ (1970) 23 Current Legal Problems 23,
,. ,ws&a&_ v Gossett (1883-84) LR 12 QBD 271.
Code civil, Art 5, In reality French law does h
.oam though not a5 binding, and as a source o
0

ave a de facto system of precedent, tre
Yron and Simon Whittaker,
LE

f argument though not as a source of

ating previous cases as
P.?E.E& of French Law, 2nd edn (Oxford, Oxford

law, See, eg, John Bell,
University Press, 2008)
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of a legal system, no

N amount to an illegal Practice.2! By
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DEFICIENCY OF REASONS AND ITS CURES
The situation remains, however,
far from mm:m@nﬂog

the Commons has its own legal system

ours warning and again w

ed a debate on the instruction,2? One da
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whole line of argument is

seems to ma




318 David Howarth ve that they could have
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the ill-fated House of Lords Reform B

importance’ the bill was to be referred, by a resolution proposed
committee of the whole House. In order, however,
it by endless extension of debate in committee and to avoid having to assemble daily major-
ities for closure motions, the government put down a motion to programme the bill, under
Standing Order No 83A, proposing to restrict debate to g specific number of days (in this
case ten in committee and tw:

© on report) and specifyi
and schedules were to be discussed on which days. But after havin

the government came to

ill. As undoubtedly a bil] of ‘first rate constitutional

by the government, to a
to protect the bill from attempts to wreck

move the programme motion, it would simply not move it.

The question then arose of what would happen next. Standing Order
that, unless the House resolves otherwise, bills are au

Comnmittee, usually a small committee of around fifteen members, but occasionally larger.
That would plainly be unsatisfactory for a constitutional m:_,msmmozssvma vmmm:ﬂo

focus on Standing Order No 63(2), which says that a motion to commit a bill to, inter alia,
a committee of the whole House

No 63 says
tomatically referred to a Public Bj]]

may be made by any Member
shall not require notice, and, t

and if made immediately after the bill has been read a second time
opposed business,

hough opposed, may be decided after the expiration of the time for
and the question thereon shall be put forthwith,
Could that provision be used at least to commit the bill to g com
We can quote the point of order and the ruling in full,
Mr Peter Bone (Wellingborou
announced that there will ;
by rights the Bill should no
Committee upstairs. Will tha

mittee of the whole House?

gh) (Con): On a point of order,
1ot be a programme motion, Accordi
t be committed to the whole House,
t procedure apply in this case?

Mr Speaker. The media have
ng to Standing Order No 63,
but should go to a Public Bill

g Order No 63 applies in this case,
motion has been tabled. I am happy to take further advice

the hon Gentleman’s point is valid.26

.m.,:sﬁ might be taken to be

a Mr Speaker: Order.

given that the programme
on the matter, and to consider whether

the Speaker’s preliminary view. Fyll judgment followed shortly:

hair
of the C
1d be revived:

of
; An Anthropolos)
The House of nc_x.zewmmﬂmz Llewellyn 21

Before I call the first Back-Bench speaker, may I, for the benefit of the House,
ntively to the point of order raised with me earlier by the hon Member for
r Bone)? Standing Order No 83A provides that, where notice is given of a pro-
anding Order No 63 shall not apply. That means that, if the Bjl] isread a Second
it will not be possible for Ministers or others to move to commit the Bill, whether
the whole House or elsewhere,

The Bill will remain uncommitted for the time
that information is helpful to the House.2
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' ramme motion, St.
time this evening,
1 Committee of
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Modern legal systems, of having its purposes chan
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Ystem a third possible consequence, that it will en
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motions were debatable. The problem for Members wanting to move a committal would
then not be Standing Order No 83A but S

tanding Order No 9(6), which provides that no
further unexempted opposed business can be taken after the moment of interruption.
A committal could indeed have been moved but could have been blocked by any Member
voicing an objection. Sadly neither Mr Bone nor any other Member attempted to move a
committal after the moment of interruption and so this theory remains untested.

CONSEQUENCES

What difference would it make if we began (
particular the House of Commons, as operating a legal system? Two consequences come to
mind. First, it would improve academic understanding of Parliament. Some historians have
understood the importance of parliamentary procedure, as have some political scientists.28
But many, including lawyers, have not. To treat everything that happens in Parliament as a
black box marked “political’ is to miss much of what happens there. Parl
takes place within rules,

is influenced by rules and sometimes consists o

what the rules should be. The system for deciding what the rules are a
matters. The rules are not, of course,

matter only a little,

or began again) to treat Parliament, and in

iamentary politics
f arguments about
nd what they mean
the only thing that matters. It is possible that they
that they provide a bare framework that helps to structure daily rou-
tines but nothing else. But it is also possible that they are fundamental to the acceptance by
Members of Parliament of the legitimacy of Parliament itself, Further research might reveal
the answer to the question of which of those views is correct, but the question can only be
asked at all if we take the system of rules seriously to begin with.

The second consequence is that it would help to focus more attention and effort on
reforming Parliament, Thinking of Parliament’s procedures as misty traditions that some-
how float up without any conscious design from the dank atmos

of the Palace of Westminster tends to discourage putting effort in
tice is ultimately ungraspable and tied up in intricacies we can
be sure that change will be for the better? And thinking of proc
courages reform by giving the impression that political conveni
rules and so changing the rules is futile. If, however,
System we should be able to see it as designed for

phere of the ground floor
to reform. If current prac-
only guess at, how can we
edure as ‘political’ also dis-
ence will always outrank the
we think of the system as a type of legal

certain purposes and capable, as are all
ged.

courage and embolden that least popular
Bloup of Members of Parliament,

namely lawyers. The stereotype that lawyers are point-
sy argumentative and pernickety persists as much in Parliament as in the outside world,
tthaps even more.29 The prospect of more wrangling over small points is not attractive.
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